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STATEMENT OF THE CASE
Nature of the Case
Sabina Hallam appeals from her judgment of conviction for grand theft by
unauthorized control, and from the district court’s order awarding restitution.

She

asserts that the district court abused its discretion by retaining jurisdiction rather than
placing her on probation, and that the restitution award is not support by substantial
evidence. This Reply Brief addresses the State’s response on the restitution issue.
Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Ms. Hallam’s Appellant’s Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.
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ISSUE
Did the district court abuse its discretion when it awarded restitution?
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ARGUMENT
The District Court Abused Its Discretion When It Awarded Restitution
A.

The Evidence Produced At The Restitution Hearing
At the beginning of its argument on restitution, the State asserts that the district

court had reviewed “in excess of 50 pages of documentation” that had been submitted
by the prosecutor. (Respondent’s Brief, p.11.) The State is correct that the district court
did indeed state this at the beginning of the hearing. However, the court stated that the
initial order of restitution was “supported by the affidavit of the prosecuting attorney who
submitted what appears to be in excessive of 50 pages of documentation, and that is a
matter of court record at this point.” (8/28/15 Tr., p.1, Ls.11-17.) The point of the
restitution hearing was to determine the actual amount of restitution owed.
Further, it is important to note what was introduced at the restitution hearing and
what was not. At no point during the restitution hearing did the State seek to introduce
the affidavit of the prosecuting attorney or “50 pages of documentation.”1 The State
asserts that the 50 pages of documentation appears to be “Plaintiff’s Exhibit 2.”
Ms. Hallam agrees that the State is likely correct.
However, it is important to note that this Plaintiff’s Exhibit 2 is an exhibit to docket
number 43035, which is the appeal from Ms. Hallam’s judgment of conviction, and was
filed as an exhibit to that appeal in the district court on June 11, 2015, and received by
this Court on August 6, 2015.

(See Clerk’s Certificate Of Exhibits, docket number

43035.) The restitution hearing in this case did not take place until August 28, 2015.
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Finally, this Plaintiff’s Exhibit 2 was not submitted to the district court during the
restitution hearing.
At the beginning of Gary Peer’s testimony, the parties stipulated to the admission
of State’s Exhibits 1-3. (8/28/15 Tr., p.27, Ls.12-19.) Ms. Hallam augmented the record
with these exhibits on April 21, 2016. State’s Exhibit 1 contains information from the
Bureau of Labor Statistics. (8/28/15 Tr., p.32, L.1 – p.33, L.4.) State’s Exhibit 2 is an
excel spreadsheet that showed expenditures during a 17-month period.

(8/28/15

Tr., p.33, Ls.12-17.) State’s Exhibit 3 is Mr. Peer’s “restitution memorandum.” (8/28/15
Tr., p.34, Ls.19-25.) Later in the hearing, the State introduced State’s Exhibit 4, which
identified the same material as State’s Exhibit 2 and some of the information from the
restitution memorandum, and was identified as the “same material” from the previous
exhibits.

(8/28/15 Tr., p.36, Ls.13-21.)2

These four exhibits, and the testimony of

Mr. Peer, Ms. Brandau, and Ms. Cameron, are the only evidence that was adduced at
the restitution hearing. Finally, the district court did not consider evidence other than
the evidence that was introduced at the hearing. In its order awarding restitution, the
court stated that “the evidence produced at the restitution hearing met the State’s
Burden of proof.”

(Memorandum Decision and Order In Response to Defendant’s

Objection To Restitution, p.7.)
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Ms. Hallam thus submits that this Court’s review of the

Ms. Hallam is filing a motion to augment with the record with the affidavit of the
prosecutor. As this Court will see, it does not contain 50 pages of documentation.
Rather, it mirrors State’s Exhibit 3, which was submitted at the restitution hearing.
2 Although there is no indication that State’s Exhibit 4 contains information not already in
the record, in order to provide a complete record on appeal, Ms. Hallam will augment
the record with this exhibit.
3 The Court did note that the restitution amount in the prosecuting attorney’s affidavit
was gathered from Mr. Peer’s memorandum. (Memorandum Decision and Order In
Response to Defendant’s Objection To Restitution, p.2.)
1
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restitution award is limited to the evidence actually introduced at the restitution hearing
and not to any additional “50 pages of documentation.”
B.

The Restitution Award Is Not Supported By Substantial, Competent Evidence
As she did in the Appellant’s Brief, Ms. Hallam asserts the restitution amount

awarded in this case is not supported by substantial, competent evidence, because it is
speculative.4 The State notes that Ms. Hallam stated in her opening brief that the
district court relied solely on the testimony of Mr. Peer in determining the restitution
amount and then casts this assertion as a claim of error. (Respondent’s Brief, pp.1415.) Ms. Hallam does note that, while the district court summarized Ms. Brandau’s
testimony as well, the restitution figure comes straight from Mr. Peer’s memorandum.
To be clear, however, the claim on appeal is not that the court erred by relying solely on
Mr. Peer’s testimony and exhibits; the error is that the restitution amount is not
supported by substantial, competent evidence. A court could clearly rely solely on one
witness’s testimony to determine restitution so long as that testimony constituted
substantial evidence.
In response to Ms. Hallam’s assertion that the State did not provide receipts or
specific amounts for allegedly inappropriate purchases, the State asserts that Mr. Peer’s
summaries were proper under I.R.E. 1006. This argument misses the mark for several
reasons. I.R.E. 1006 states,

The State asserts that, with regard to Mr. Peer’s calculations regarding “food away
from home,” Ms. Hallam’s argument is a misunderstanding of Mr. Peer’s testimony.
(Respondent’s Brief, p.16 n.6.) The State is correct in that Mr. Peer did not simply add
$70 to “food at home”; he also subtracted his amount from “food away from home.”
However, this does not change the fact that the calculations were speculative to begin
with.
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[t]he contents of voluminous writings, recordings, or photographs which
cannot conveniently be examined in court may be presented in the form of
a chart, summary, or calculation. The originals, or duplicates, shall be
made available for examination or copying, or both, by other parties at a
reasonable time and place. The court may order that they be produced in
court.
I.R.E. 1006. First, there is no showing the underlying records could not be conveniently
examined in court or that the originals had been made available to Ms. Hallam.
Second, this is a rule of admissibility, and Ms. Hallam has not challenged the
admissibility of Mr. Peer’s calculations; indeed, she stipulated to their admission at the
restitution hearing. (8/28/15 Tr., p.27, Ls.12-19.) It is Ms. Hallam’s assertion on appeal
that, despite the fact that Mr. Peer’s exhibits were admitted, the restitution award is not
supported by the evidence because Mr. Peer’s calculations are speculative.
Based on the evidence introduced at the hearing, Ms. Hallam asserts that the
district court’s restitution award is not supported by substantial, competent evidence and
is based on Mr. Peer’s speculative calculations.
CONCLUSION
Ms. Hallam requests that her case be remanded for the district court to place her
on probation for a period of three years and that the district court’s final order of
restitution be vacated.
DATED this 17th day of August, 2016.

___________/s/______________
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
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